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OPINION AND ORDER

This case is before the Board on the appellant's

petition for review of an initial decision of the Board's

Washington Regional Office that sustained the agency's

action suspending him from his position for 30 days. For

the reasons set forth below, we GRANT the petition for

review under 5 U.S.C. § 7701(e)(l), and REVERSE the initial

decision. The agency's action is not SUSTAINED.



BACKGROUND

The appellant was suspended from his position of

Psychiatric Nursing Assistant, at St. Elizabeths Hospital,

effective October 3, 1987, based on a charge of patient

abuse. The underlying specifications in support of the

charge alleged that on September 14, 1986, the appellant

physically assaulted a patient, and that the appellant

failed to render medical assistance to the same patient.1

The appellant filed a timely petition for appeal with the

Board's Washington Regional Office.

In an initial decision dated February 3, 1988, the

administrative judge sustained the agency's action, finding

that: (1) The Board had jurisdiction over the appellant's

appeal; (2) the abuse charge centered around an incident

1 The agency originally proposed the appellant's removal
from his position in December 1986. The appellant was
charged criminally with simple assault and tried in the
Superior Court for the District of Columbia. A jury trial
was held, and the jury returned a verdict of not guilty.
Subsequent to the criminal trial, the agency determined that
the appellant should be suspended for 30 days based upon the
alleged misconduct. See Appeal File, Tab 6; Agency File,
Tabs 4b, 4c.

2 The appellant was employed by the Department of Health and
Human Services at the time the agency initiated the action.
However, on October 1, 1987, control of St. Elizabeths
"Hospital was transferred to the Government of the District
of Columbia pursuant to the St. Elizabeths Hospital and the

[footnote continued next page]



that occurred on September 14, 1986, at about 6:15 a.m., in

the geriatric ward, and there was no question that the

patient, Amancio Riera, was injured; (3) the agency

established by preponderant evidence its charge that the

appellant abused Mr. Riera; (4) disciplinary action was for

such cause as would promote the efficiency of the service;

and (5) the penalty of a 30 day suspension did not exceed

the "tolerable bounds of reasonableness. The appellant has

filed a timely petition for review, and the agency has

responded in opposition.

In his petition the appellant argues that: (1) There

was no credible evidence presented to support the agency's

charge; and (2) the administrative judge erred in

sustaining the charge. In support of this contention the

appellant asserts, inter alia, that the agency's case was

based on hearsay evidence, which although admissible in an

administrative proceeding, was not sufficient to meet the

preponderant evidence standard in this case. The appellant

further argues that the administrative judge erroneously

[footnote continued]

District of Columbia Mental Health Services Act, Pub. L. 98-
621, 98 Stat. 3369 (1984). (Codified at 24 U.S.C. § 225).
The appellant was offered, and accepted a position in the
Government of the District of Columbia. See Appeal File,
Tab 6; Agency File Tab 4b. Therefore, as of the effective
date of the agency's action—October 3, 1987—the appellant
was an employee of the Government of the District of
Columbia. Because the suspension was effective after the
date of the transfer, the appellant challenged the authority
pf the Board t.o adjudicate his appeal. However, the
"administrative judge determined that the Board did have
jurisdiction over the appellant's appeal. See Initial
Decision (I.D.) at 2.



assessed the probative value of this hearsay evidence since:

(1) The agency failed to show that the declarants were

unavailable; (2) the hearsay statements were unsigned,

unsworn, and not made by the declarants; (3) the declarants

were not disinterested witnesses, nor were their statements

routinely made; (4) the declarants' accounts of the incident

are not consistent, nor are they corroborated by other

evidence; (5) there was live sworn testimony at the hearing,

that the administrative judge found credible, which

contradicted the hearsay statements; and (6) the declarants

could not be credible since both have been found mentally

incompetent, and one has a reputation for falsely accusing

hospital staff members of committing crimes, while the other

"eyewitness" is legally blind. The appellant also asserts

that the agency's decision not to call the only two

witnesses against the appellant is "suspect in light the

fact that when they did testify at the appellant's criminal

trial, a jury unanimously disbelieved their testimony." See

Petition for Review at 9.

In its response to the petition for review, the agency

urges that the Board deny the appellant's petition for

review. The agency asserts that the appellant has failed to

show that the administrative judge gave improper weight to

the hearsay statements. The agency next asserts that the

appellant's petition fails to show that the administrntive

judge's findings of fact were based on an improper
**

assessment of the credibility of the witnesses' testimony.



Finally, the agency asserts that the appellant's petition

consists of mere disagreement with the administrative

judge's factual findings and does not present a basis for

full Board review.

ISSUES

lc, Does the Board have jurisdiction over this appeal?

2. Did the administrative judge err in finding that the

agency's charge was supported by preponderant evidence?

ANALYSIS

1- The Board has jurisdiction over the appellant's appeal.

On the date the suspension action giving rise to this

appeal was effectuated, the appellant was an employee of the

Government of the District of Columbia, and normally the

Board would not have jurisdiction over the appellant's

appeal. See Pratt v. Veterans Administration, 3 M.S.P.R.

288, 289 (1980) (the status of the parties on the date an

action is effectuated will control in deciding whether there

is jurisdiction, absent some statutory exception); Cyrus v.

Government of the District of Columbia, 25 M.S.P.R. 396, 397

n. (1984) (employees of the Government of the District of

Columbia do not come within the statutory definition of

employee, nor do they have appeal rights to the Board) .

This, however, is not the normal case, since, as the

administrative judge found, at the time the offense giving

rise to the disciplinary action occurred, and when both the
•

proposal to remove and the decision to suspend were issued,



the appellant was a Federal employee. These events all

occurred prior to the transfer of St. Elizabeths Hospital

from the Department of Health and Human Services to the

Government of the District of Columbia. The administrative

judge found that the action was within the Board's

jurisdiction based upon 5 C.F.R. § 1201.191(b). While we

find that the administrative judge correctly determined that

the appellant's appeal is within the Board's jurisdiction,

we find that she erred in determining that 5 C.F.R.

§ 1201.191(b) provided the basis for the Board's

jurisdiction.

Title 5 of the Code of Federal Regulations provides at

Section 1201.191(b) as follows:

No provision of the Civil Service
Reform Act shall be applied by the Board
in such a way as to affect any
administrative proceeding pending at the
effective date of such provision.
"Pending" is considered to encompass
existing agency proceedings and appeals
before the Board or its predecessor
agencies that were subject to judicial
review on January 11, 1979, the date the
Act became effective. An agency
proceeding is considered to exist once
the employee has received notice of the
proposed action.

This regulation implemented Section 902(b) of the Civil

Service Reform Act of 1978, 92 Stat. 1123,3 and is only

3 This section provides that "(n]o provision of this Act
shall affect any administrative proceeding pending at the
-"time such provision takes effect. Orders shall be issued in
such proceedings and appeals shall be taken therefrom as if
this Act had not been enacted." See 92 Stat. 1123 (1978).



applicable to actions pending as of the effective date of

the Civil Service Reform Act. See Acosta v. Department of

the Navy, 3 M.S.P.R. 96, 98 (1980). Cf«, Tripodi v.

Department of Justice, 26 M.S.P.R. 458, 459 (1985) (pre-

Civil Service Reform Act provisions are applied to

adjudications pending at the time of the passage of the

Act). Thus, 5 C.F.R. § 1201.191(b) does not provide a basis

for the Board's jurisdiction since this is not a pre-Reform

Act appeal.

Section 7(d) of the St. Elizabeths Hospital and the

District of Columbia Mental Health Services Act, Pub. L. No.

98-621, 98 Stat. 3369, 3376 (1984), does provide a basis for

the Board's jurisdiction, however. Under Section 7(d), the

Government of the District of Columbia was specifically

permitted to continue an action against an individual who

accepts employment under section 6(c) for cause related to

events that occurred prior to the end of the service

coordination period, October 1, 1987. Section 7(d) provides

that "[a]ny such action shall be conducted in accordance

with such Federal laws and regulations under which suchi
action would have been conducted had the assumption of

function by the District not occurred."4

4 The legislative history indicates that this section was
intended to permit the city to follow through on personnel
actions which were the result of events occurring at a point
in time during which the employee was a Federal employee —
not a city employee. The legislative history also notes
that this section pertains only to Federal employees who
.accept employment with the District of Columbia. See H.R.
Rep. No. 1024, 98th Cong., 2d Sess. 15, reprinted in 1984
U.S. Code Cong. & Ad. News, 5810, 5824.
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Accordingly, the Board has jurisdiction over appeals

filed by those employees who were Federal employees prior to

the transfer of St. Elizabeths Hospital as long as the

actions against them relate to events that occurred prior to

October 1, 1987. Since the events relating to the present

action occurred prior to October 1, 1987, and the appellant

was a Federal government employee prior to the transfer, the

Board has appellate jurisdiction over the action and the

appellant is entitled to appeal his suspension to the Board.

2. The administrative nudge erred in finding that the
agency established its charge of patient abuse by
preponderant evidence.

It is well settled that hearsay evidence is admissible

in administrative proceedings. See, e.g., Borninkhof v.

Department of Justice, 5 M.S.P.R. 77, 83 (1981), However,

it is also well settled that the assessment of the probative

value of hearsay evidence necessarily depends on the

circumstances of each case. Id. at 87. Further, while

sufficient to meet the substantial evidence standard,

particular hearsay evidence may not be sufficiently

probative, in light of contradictory live testimony, to

sustain the agency's burden of proof by preponderant

evidence. See Gerbitz v. Department of Transportation, 17

M.S.P.R. 283, 286 (1983), citing Borninkhof v. Department

of Justice, 5 M.S.P.R. at 87.

In determining that the agency established by

.•preponderant evidence that the appellant had abused patient

Riera, the administrative judge found that: (1) The



appellant was the only male attendant on duty at the time

of the incident, he initiated the original report of injury,

had duty nurse Dahl paged, wrote an account of the incident

in the patient's progress notes,5 and related the

circumstances to Ms, Dahl when she arrived on the ward; (2)

upon her arrival on the ward, Ms. Dahl listened to the

appellant's account and then spoke to the patient; (3) Ms.

Dahl testified that Mr. Riera stated that he was hit several

times by his assailant whom he did not identify by name, but

later, in the presence of the appellant and herself, Mr.

Riera identified the appellant as his assailant; (4) Mr.

Riera also told Ms. Dahl that another patient, Mr. Thomas,

was a witness, and Ms. Dahl testified that Mr. Thomas

corroborated the statement of Mr. Riera; (5) several people

interviewed the two patients, reported the results of those

interviews, and in all of those interviews, the stories told

by Mr. Thomas and Mr. Riera, although differing in slight

details, were essentially consistent in that each claims

that the attendant hit the injured patient several times in

5 In the progress notes, the appellant stated Mr. Riera
"was found on floor in dorm incontinent of feces, confused,
••and bruised. Client stated that he was in argument--'that
man, ' (unknown) , hit him and got hit back. R.N. on duty
notified." See Appeal File, Tab 6; Agency File, Tab 4c.
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the dormitory;6 (6) Mr. Riera was eighty-one years old and

diagnosed as suffering from Primary Degenerative Dementia

with Delusion, Senile Onset;7 and (7) Mr. Thomas was sixty-

seven years old, a chronic alcoholic, was diagnosed as

suffering from schizophrenia chronic undifferentiated, is

blind in one eye, and has glaucoma in the other.8

In making these findings, the administrative judge

noted that the agency based its case totally on the hearsay

testimony of the witnesses who talked to the injured

patient, Mr. Riera, and another patient who allegedly

witnessed the incident, Mr. Thomas. See Initial Decision

(I.D.) at 5. She also noted that the agency failed to

produce the patients as witnesses at the Board hearing. See

id. Further, the administrative judge noted and discounted

several discrepancies in the identification of the appellant

in the stories given by the injured patient and the alleged

eyewitness. See I.D. at 8. Nevertheless, the administrative

6 In this regard, the administrative judge noted that Mr.
Riera and Mr. Thomas were interviewed by the following
people: (1) Leon C. Robinson, detective with the Security
Force; (2) Paul M. Washington, Patient Advocate; (3) Dorothy
J. Morris, R.N., Acting Chief Nurse, John Marr Division; (4)
Betsy J. Cooper, M.D., Staff Psychiatrist; and (5) Sinen Pe-
Pimental, M.D., the psychiatrist in charge of these
patients. See I.D. at 4.

7 There was also testimony that Mr. Riera is combative, has
struck out at another attendant who works on the ward, has
arguments with other patients, has had delusions of
grandeur, thinking that he has thousands of dollars, and, on
occasion, has accused the staff of stealing from him. See
I.D. at 6, 8.

..8 The administrative judge also found that both men had
been adjudged mentally incompetent which is the reason for
their presence in St. Elizabeths. .cae I.D. at 6.
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judge gave the agency's hearsay evidence more probative

weight than the live testimony of the appellant and his

witnesses.

In reaching her conclusion, the administrative judge

considered the fact that Dr. Cooper examined Mr. Riera on

the morning of the incident and testified that he was able

to reason and make assumptions, and, in Dr. Cooper's

opinion, could give a reasonable account of what had

happened. She also considered that Dr. Pe-Pimental examined

both Mr. Riera and Mr. Thomas on the date of the incident

and that she found both of the patients to be non-delusory,

oriented, and mentally competent to give an account of the

events.9 The administrative judge concluded that, based on

the interviews by persons who accepted the patients'
»

versions of the events of that day, the judgment of the

psychiatrists as to the competency of the patients involved,

and the fact that the appellant was the only black male

attendant on duty at that time, reasonable minds might

conclude that the patient abuse charged is more likely true

than not true. We do not agree with this conclusion.

In Borninkhof, 5 M.S.P.R. at 87, the Board set forth

factors for consideration in assessing the probative value

of hearsay evidence. Among those factors, which are

pertinent here, are the following: (1) The availability of

persons with first-hand knowledge to testify at the hearing;

,.9 Additionally, she considered Dr. Pe-Pimental's testimony
that, although Mr. Thomas is legally blind, he has limited
sight. See I.D. at 8.
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(2) whether the statement of the "out-of-court" declarants

were signed or in affidavit form, and whether anyone

witnessed the signing; (3) the agency's explanation for

failing to obtain signed or sworn statements; (4)

consistency of the declarants' accounts with other

information in the case, internal consistency, and their

consistency with each other; (5) whether corroboration for

the statements can otherwise be found in the agency record;

(6) the absence of contradictory evidence; and (7) the

credibility of the declarants when they made the statements

attributed to them. Id.

Applying those factors to this case, we find first that

the agency offered no explanation for failing to call either

Mr. Riera or Mr. Thomas as witnesses at the Board's hearing.

Instead, the agency called as witnesses persons who had

spoken with the declarants. Second, the agency did not

show, nor did it even assert, that either witness was

unavailable. Third, the agency did not obtain a written

statement from Mr. Riera. Fourth, although the agency did

obtain a signed written statement from Mr. Thomas, it is

neither sworn, nor was his signature witnessed. See Appeal

File, Tab 6; Agency File, Tab 4e. Fifth, the agency has

offered no explanation as to why it did not obtain a written

statement from Mr. Riera, nor has it explained why it did

not have someone witness Mr. Thomas' signature.

Additionally, we find that although the statements of
*

'the declarants are essentially consistent each alleges
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that a black male attendant struck Mr. Riera the

statements themselves were not prepared by the declarants,

but instead were prepared by members of the professional

staff at the hospital. Corroboration for these statements

cannot otherwise be found in the agency record.

Furthermore, the appellant gave live sworn testimony at

the hearing that he did not assault Mr. Riera, or cause the

injuries he suffered. He has consistently denied the

agency's charges, and presented unrebutted testimony from

character witnesses that he is patient, understanding, and

works well with difficult patients. While we recognize

that, in the medical professionals' opinions, both Mr. Riera

and Mr. Thomas were mentally competent on the day in

question to give accounts of the incident, both witnesses

have been adjudged mentally incompetent, and Mr. Thomas is

legally blind. We also note that Mr. Riera has delusions of

grandeur and has previously falsely accused other staff

members of misconduct. See I.D. at 8.

On the basis of the whole record, including the

appellant's live sworn testimony, we find that the

agency's hearsay statements do not rise to a sufficiently

probative value to overcome the live sworn testimony on the

appellant's behalf. Cf. Ignacio v. Department of the Air

Force, 12 M.S.P.R. 648, 650 (1982) (signed statements that

10 The administrative judge found the appellant credible.
Based upon our review of the whole record, we find more
reason to doubt the credibility of the agency's witnesses
than the credibility of the appellant.
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resulted from an agency investigation do not have sufficient

reliability in the face of contradictory, or at least

inconsistent, sworn testimony to meet the preponderant

evidence standard); Walls v. United States Postal Service,

10 M.S.P.R. 274, 278 (1982) (affidavits obtained that

resulted from the agency investigation do not have

sufficient reliability in the face of contradictory, or at

least inconsistent, sworn testimony to meet the preponderant

evidence standard). We therefore conclude that the agency

failed to sustain its burden of proof on the charge of

patient abuse.

ORDER

The agency is ORDERED to cancel the appellant's 30-day

suspension and to restore the appellant retroactively

effective October 3, 1987. See Kerr v. National Endowment

for the Arts, 726 F.2d 730 (Fed. Cir. 1984). This action

must be accomplished within twenty days of the date of this

decision.

The agency is also ORDERED to award back pay and

benefits in accordance with 5 C.F.R. § 550.805. See

Spezzaferro v. Federal Aviation Administration, 24 M.S.P.R.

25 (1984); Robinson v. Department of the Army, 21 M.S.P.R.

270 (1984).

The agency is ORDERED to complete all computations and

issue a check to the appellant for the appropriate amount of

back pay within sixty days of the date of this decision.
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The appellant is ORDERED to cooperate in good faith with the

agency's efforts to compute the amount of back pay due.

If there is a dispute as to the amount of back pay due,

the agency shall issue a check to the appellant for the

amount not in dispute within the above time frame. The

appellant may then file a petition for enforcement

concerning the disputed amount.

The agency is ORDERED to inform the appellant of all

actions being taken to comply with the Board's order and the

date on which it believes it has fully complied. See

5 C.F.R. § 1201.181(b). The appellant is ORDERED to provide

all necessary information requested by the agency in

furtherance of compliance and should, if not notified,

inquire as to the agency's progress from time to time. See

id.

If, after being informed by the agency that it has

complied with the Board's order, the appellant believes that

there has not been full compliance, the appellant may file a

petition for enforcement with the regional office within

thirty days of tha agency's notification of compliance. See

5 C.F.R. § 1201.182(a). The petition for enforcement shall

contain specific reasons why the appellant believes there is

noncompliance, and include the date and results of any

communications with the agency with respect to compliance.

See id.

This is the final order of the Merit Systems Protection
*
•

Board in this appeal 5 C.F.R. § 1201.113(c).



16

NOTICE TO APPELLANT

You have the right to request the United States Court

of Appeals for the Federal Circuit to review the Board's

final decision in your appeal if the court has jurisdiction.

See 5 U.S.C. § 7703(a)(l). You must submit your request to

the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703(b)(1).

FOR THE BOARD:
Jteber't'Ef Taylor
'Clerk of the Board

Washington, D.C.


